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by Integrated 8yst • and Internet
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e State'. policies and p crices. which
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The Council of Chief State School Offioers CCSSO"). & nadon .. nonprofit
orpplzation th.t repre'ents publlo officials who head ",el departmentc of eel catjon~ wouJd
Jib to eocpr.., its oppoaition to til. 'Objeetion to Application 'd :R8qullt for Bxpeciit Oec1aratDty
R.ulln~ II filod on April 3. 1991 by Iptegrated System. 811 Internet SolutiofU. Inc:. ("ISIS 200011)

("ISIS 2000 Petitionll
). In this matter, CCSSO IUppOrtl the ndamental argument p entad iJl the

State ot Tean.....'. statement of opposition that wac .ub itted to the Federal Co municationl
Commil.ion e'Comminioa") on Apfi121, 1998.

Actins by and throUjh iu Deputmeat of' Ectueatio
appeal to diamia the objection and request for a ruling fl
Solu~me. In tbiI determination, CCSSO recosmDl
in accordance wi1h Nl. and resuJ.ttlona derivM
TelecommunieauOlll Aet 011996, «Ad') as well as on 1be
96.4S). Howeuar. the mtJor consideratiam in the eba11ea~

education 18Ieoommunicabon.l leJViClel appear to qUelUon
CCSSO beJiavca are designed to provide equitable .ervi
State's deejaiODl for awuding telecommunication! .crvi
objec;tivo to eftlUt8 a reliable and cost-effective teleeom
bellc:fiu of competition.
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CCSSO it VfItY concerned that Itly decision by the Om.mJsaiOD ttw cball a State'.
'- intesrity lAd eapadty to conduct III open Uld fair public bi diDS competition could have .moUi

coaequeoceI. The ultimate authority c>n thole issues mUit . with the .tatee. bo reaolvod
under the SWe'1 ~dureI, ThiI i. what Conares. . . In ita obliption to out tbiI
ConaremonaJ IDaodate. the Commiulon has ripttUlly asaresalion. wi c:omp.titive
biddinl to mlXimin the use ofdle Fund to wueve the mil OD lit out by Co....,

The PCC ltul. give b J1Ira1lle rtgh1: and ...pontib I 'ty to select tho best op OD& for their
SUldent5, The FCC .bould DOt IDtertlJft cba11ea,.10111.... proeerIlei or deciJiolll' this regard,
PubUe blddlDglI\d IWUda pcoca5eS are In the purview of e respecdve lWeI. S te education
ag8lldel are committed to IUPPOR the overal1lOu tot I\'lq WlJvetaal • and heavily
involVed In pmvidIDI schools and libraries wilh infDrmatlo teebnical wlltaDco an~ support for
the development of comprehensive reohnology plBD! lUSW'e rhat bom ed~t1ona1 and
te1ec:ommUDicatioDS goals wU1 be accompltsbed. I

Tho Univcnal Service Fund ('~USPj program aho ld help 1Cboo1l.~. and ',ta_
mRimize their own ia:v.tmencs. Fulthermare. the lower til eoItI ofono appliea ' tho Joes the
COlt of1hc discount. ThiI, 10 tum, cnabla tbofimd 10 support ore applicationa. r the put two
yean. many .tat., !ac:ludlAa tho St&to or TODAOItCC. have ptod to inccarate~o and local
resources and facilities, ThaI. etrone an for one pu : to use a COlt eft'ectivc ItatDwidlO
telecommunications inftoUtN~ 10 tUrth« tho QODUDon 1of tbo USF and ata~Of pmvidinB
tho~t amount ofI~ and bandwidth for the arc t Dumb" of .dlooll d Iibr.nCII in
melr state. CCSSO. in its leadetUlp ft)1~ hu urged all_tel \180 allleden1reea • iftcluding
diaoounted uNvcru1lCr1icc NppOJ1, U a oata1ytt in aaurina at available Jt&to ud l,d,oaJ fClIOUrcoI

for talecommunioatioDII are uaed to improve the cpa1ity of I hool and lihrary servic;..

Implementation of1be USP proaram iI complex and
The goal ofth. USF is to provide fund. for acbool.ervieet.
Rule. should be entertained to aehieve tbi. soat, The FC
simply because it is "novel» if it contributet to the overa1
SectioD 2S4(h) of'the Ad.. Thua, abseu.t overriding public irI
made available. When 1l.ta1e clIlmow that itl '\1Jed1t equl
IUld the State money, it Ihould be given tbll eolUlidention.

volVe8 unanticipated ' CIlI.

ere neeet.ary. waive of the FCC
should not di.allow a USF J'eqUeit i;.

goals Iftd prioride in rporated in
determinstioftl. ds should be

ent Cl1\ actually .ave oth the USF

I
Achievina the public policy JOa1s oftbe USF pro,JUIJ~ Iwill" require eousidcreb!c fodoraland

ltate oooperation. The program Khould enoourqe Itltel determla.e the best us of all of the
financial usetJ available for tccbnology - those from the PJ thOle ftoom &tate. d tho.e ftom
local education agencies. To do othen¥ise, will nUs. serious d appropriate quesdo in the minds

Tee1moIosY oblOlllCeDOe is aitiCll1 issue for stBtCl!l wh have made sub.tantia investments
for improviDg public ~I~mmuni.eatioae 1I!II"Vic:.. Thus. tim uill should Dot be on hardware
but on Ml.eMClY. Ifmsting II1ate networks are sold u th~Itec:hno:lolY chanles, th PCC should
not preclude new service providers lmm Uliq this equipm in en}' way or manner sible. To +.
reI1rict fUndine artificially dearadoa the IN. and reducel money available to su port the new
service,
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of the publ1c and destmy the SUOIl, Coqreutonal and pu lie support for OOM
ItUdClllll in our c:lusrooma to the IntoImat!OD of today.

With respect 10 the UnMoal Service J'mgram. 1he FC hu IUtbority to nale 0

relato to bale cliJibUity standard. Uld requirements. How ef, the protest pre
Integrated Systems and Internet SolutioDI. Inc. questioDl e rilbt or the State or
ostabliah its own competitive bidding pI'OCOII, &rid ill declsl -making proc.. tor
oducadonal and infonnltioual DcedJ of its smdents.

mlaerathat
aD behalf'of

eMe8lee 10
4teutng the

An FCC lYliDg in favor oftha plOtaIt directed to the eel practices
for &1Wldin8 campctitive contI"aCU Q)Uld have. aubnmdal d nogaave impact on latatcs. We
urI. die PCC to remand tho protelt 110 the State of Tames EO be resolved tbrou its normal
p~b' aJlcpd griC9lDCCll by bidders. AU Ita1e ts. aDd in1his cue, $ c education
.....Qics, mUlt be eocauraaed to ICQU'e tbc mOlt COlt c:ff'cctiv benefits for the school. and llbrarlos
they aervo. hld~ recommcadatiOfti by the Federal-State mt Board and aubaequ t Orden by
the PCC have flftcourased lWeI and local educatiOIlII apnci dovolop ClOJIIOI1ia and to agrepto
the dCllDaocb and expeolatiolll olm.it QOnltilUCIlcies. The C should not pm iuoJ in. po.ition
olloms .ta_ to adopt new proeeel. aad prooedur~nor iltuadin, ItatOi from iJdins upon
their own invectmen.ta. in p!UUliDs, cIeIipina and impJo onting oost affective d .mol.llt
Itatewide telecommunicatioru aervio...

RetpeedUlly Submiw.

ordon M. Ambach
Bxl!cutive Director

! I
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PUHUC PROPERTY, PRINTING AND CONTRACTS

ATTACHMENT 8(1)

12-4-109. Contracts for state services. - (aXl)(A) All personai services,
professional services, and consultant aervices purchased by the agencies and!.
departments of 'the executive branch of state government must be procured,
in the manner prescribed by resulations promulgated by the commissioner,
of finance and administration in consultation with the commissioners of'!
peraoonel and general services and with the approval ofthe attorney general "
and repDrter and the comptroller of the treasury. Such regulations shall1

,

require:. ,
'm To the greatest practicable extent, evaluation and consideration of'"

proposers' qualifications and.cost in the awarding of the contracts:
(ii) That maJor categories to be considered in the evaluation of the "

proposals along with the relative weight of each category shall be ineluded in 'i
the final solicitation document; the categories shall include, whenever '.
practicable, qualifications, experience, technical approach, and cost. The
evaluation instrument in the solicitation document shall include the break- '
down of any points that may be assigned within each major category; any
evaluation instructions that may be developed by the procuring agency or :'
depBl'tment shall also be included in the evaluation instrument, Nothing in.:
this subdivision (a)(l)(A)(ii), however, shall be conBtrued to require the "
procuring agency or department to develop evaluation instructions or point '
breakdowns within major categories. Such evaluation instrument shall be
included in the final solicitation document or as an addendum to the final
sDlicitation document;

(iii) That proposers ~e given a reasonable time to consider evaluation
factors set forth in the solicitation document before submitting propoaale
and, further, that no cost proposals may be opened until the evaluation of the
non~cost sections of the proposal has been completed; and

(iv) That procedures be implemented for the review, approval) and UBe of
any formulas, models, or criteria that may be included in the solicitation
document for the purposes Df evaluating cost proposals.

(B)(i) Any actual proposer who claims to be aggrieved in connection with
a specific solicitation process authorized under this section may protest to
the head of the affected department or agency. The protest shan be
submitteCIln-writing within ten (10) days after such claimant knows or
should have known of the facts giving rise to the protest.

(ii) The head of the affect.ed department Or agency haa the authority to
resolve the protest. Ifdeemed necessary) the head of the affected department
or agency may request a meeting with the protesting party.

(iii) The head of the affected department or agency shall have no longer
than sixty (60) days from receipt of a protest to resolve the proteat. The final
determination of the head of the affected department or agency shall be
given in writing and submitted to the protesting party.

(iv) The protesting party may request that the final determination of the
head of the affected department or agency be considered at a meeting of a
review committee that is composed oft~ commissioner ofgeneral services,
the commissioner of finance and adIDmistration, the comptroller of the
.tr~asury, or their designees, and the head Df the affected department or
agency, The request for consideration shan be made in writing to the

12-4-.109
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12-4-109PUBLIC CONTRACTS

committee within ten (10) days from the date of the final determination by
the head of the affected departP1en~ or agency.
. (v) In the e"ent that the head of the affected department or agency fails to
respond to a protest within fifteen (15) days of receipt of a protest or faile to

I ,., resolve the protest within sixty (60) days, the protesting party may request
that the re~ew committee consider the protest at a meeting.

(vi) Prior to the award of a contract, a proposer who has protested may
submit to the head of the affected department or agency a written petition
for stay of award. Such stay shall become effective upon receipt by the state.
The state shall not proceed further with the solicitation process or the award
of the contract until the protest has been resolved in accordance with this
section, unless the rBview conunittee makes a written determination that
continuation of the solicitation process or the award of the contract without
'delay is necessary to protect substantial interests of the state. It shall be the
responsibility of the head of the affected department or agency to seek such
a determination by the review committee.

(vii) Nothing in this subdivision (a)(1) shall be construed to require a
contested case hearing ag set forth in the Uniform Administrative Proce·
dures Act. compiled in title' 4. chapter 5. The protesting party must exhaust
all administrative remedies provided in this section prior to the initiation of
~ny judicial review of the protest.

(viii) Should a protest be received by the state subsequent to a contract
being completely executed pursuant to a solicitation process authorized
under this section, the Tennessee claims commission shall have exclusive
jurisdiction to determine all monetary cla-ims against the state including,
but not limited to, claims for the negligent deprivation of statutory or
constitutional rights.

(C) Nothing in this subdivision (a)(1) shall be construed or have the effect
of requiring or increasing the USB of or request for proposals (RFP) by any
state entity when use of an RFP is not otherwise required.
(2) Admimstrative contracts for speclfie service signs pursuant to title 54,

chapter 5, part 11 shall be awarded to the vendor who otTers the lowest
responsible bid. The basis of all bids shall be the least cost to the retail user of
the signs. All administrative contracts shall be awarded on an objective,
competitive basiB pursuant to regulations promulgated by the department.
-(6) 'I'rns section does not apply to construction and engineering contracts
entered into by the department of transportation pursuant to the provisions of
title 54, chapter 5, or t l COntracts which are advertised and awarded by the
state building commission in accordance wlth § 4-15-102, and shall not apply
to contracts for procurement of services in connection with the issue, sale,
purchase, and delivery of bonds, notes and other debt obligations or the
admmistration, safekeeping. and payment after delivery of such debt obliga
tions by the state or any of its agencies. This section does not apply to contracts
to hire additional counsel for the ,state of Tennessee Or any ofIts departments,
institutions or agencies; provided, that all such contracts shall be made in
acaordance with § 8-6-106, except for legal counsel employed pursuant to any
statute concerning the issuance and sale of bonds, notes, or other obligations.

(c) All contracts for the rendering of public relations, advertising or related
ssrvicesentered into by or on behalf of agencies and departments of the

186::ONTRACTS
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PART 2-SURE1"i BONDS

PMT 3-RE1M8

4 Surety bond.
9. -Common law obligations.

4. Surety Bond.

9. -Common Law Obligati
Bond provision that the prine

12-4-204. Actiol1 011 bOl

(5) Ca.sh; provided, thl
pay to the contractor int
invested in a local gov
§ 9.4-704, for the conn
§ 3546a4; mod. Code 19:
§ 12-417; Acts 1985, ch.
ch. 402, § 13.]

189

Amendments. The 1997 II.D1

9ubatitu!:ed"one hundred th
($100,000)" Col' ''twenty-five tl
(5,26.000)" in the allcond llenta
tuied "of one hundred thl
('Pl00,000) or lesa- for -under t\
Elalld dollars ($20,000)" in the L

Cited; Koch v. Oonstruetian 'I
924 S.W.2d 68 (Tenn. 1996),

Cited; Koch v. Construction 'I:
92. S.W.2d 68 (Tenn. 1996).

12·4·2m't. Notice of ciai

Cj~ed;Koch v. Construction 1\
924 S,W.2d 68 (Tenn. 1996).

12-4-206. Joinder of pa

12·4-8.20. Pilot progr8
aged. - (a) The board fa
establish a pilot progTam t
as defined by § 68-11-201,
in those counties having
counties having a populat:
of:

138

The review conun!ttGe, created by thill !leo
tian, terminll.iei June 80. 2008. Sell n 4·29
112, 4-29-22•.

Section to Section Refe~e811. Sactions
12·"109 - 12+111 are referrtld to in § 64-6
1301.

Th1lI Il6ctian is referred to in §§ 12-4-110,
12·7·108, 12-11·103,33-2-301,41-24-103,54-0
1304,68-7-108.71-4-808.
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PIlBLIC PROPERTY, PRINTlNG AND CONTRACTS

Compilel"a Nota. Former Q 12-4-117 (Acta local ~IlVArn1ng body employed sa court report
1991, ah. 262. § 1) conoerning members of'the eri. Wile repealed by Acls 1998, ell. BS, § 1.

12-4-117. [Repealed.l

12-4-201. Contractors bonds - Securities or cash in lieu of bonds. 
(a) No contract shall be let for any public work in this state, by any city, county
or state authority, until the contractor shall have first executed a good and
solvent bond to the effect that the contractor will pay for all the labor and
materiala used by the contractor, or any immediate or remote subcontractor
under the contractort in such contract, in lawful money of the United States.
The bond to be so given shall be for twenty-five percent (25%) of the contract
price on all contracts in excess of one hundred thousand dollars ($100,000).
Where advertisement is madet the condition of the bond shall be stated in the
advertisement; provided, that §§ 12-4-201 - 12-4-206 shall not apply to
contracts of one hundred thouaand dollars ($100,000) or lesa.

(b) In lieu of the bond required by subsection (a), the following securities or
cash may be 5ubstituted at the percentage rate required for such bond:

(1) United States treasury bonda) United States treasury notes and United
States treasury billa;

(2) General obligation bonds of the State of Tennessee;
(3) Certificates of deposit or evidence of other deposits irrevocably pledged

from a state or national bank having its principal office in Tennessee or a state
or federal savings and loan association having its principal office in Tennesseej

(4) A letter of credit from a state or national bank having its principal omce
in Tennessee. The terms and conditions of any letter of credit shall be Bubject
to the approval of the public official named in the contract. All letters of credit
shall be a.ccompanied by an authorization of the contractor to deliver retained
funds to the bank issuing the letter; or

Compl1e1"1i Note•• Aot.9 1998, ch. 496, ~ 2
provided that the ame~dmentby that nct shall
not apply to any IiOlicitation documenta, QUtho-

ri2:ed by this IIection, with an ililluanoe date
prior to July I. 1998.

Acte 1998, ch. 495, • 3 provided that, not
witba~ any other proviliiotl of law to the
contrary, the commissioner at titIa.nce and ad·
mini8traUon 1& authorized to prolJl,ulpte all
rulaa neeells&ry to implem6J1t the amendm&Qt
by that act Ill! public necessity rules pursuant ttl
§ 4-6,209,

executive branch,ofstate government shall be restricted to provide for only the
rendition of meclia advertising and related design and production services
except as otherwise determined in accordance with policies established by the
board ofstandards. [Impl. am. Acts 1959, ch. 9, § S~ impl. am. Acta 1961, ch. 97t '

§ 8j Acts 1976, ch. 601, §§ 3, 5; T.C.A. t § 12-460j Acts 1980, ch. 741, § 6j 1980.
ch.840,§ 1; 1981,ch.279,§ 1; 1983,ch.115, § 4; 1988t Ch. 696. § 5; 1995, ch.
495t §§ 1, 4.]

12-4-117
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ATTACHMENT 8(2)

Pike & Fischer's COMMUNICATIONS REGULATION ON CD-ROM

the procedures for undertaking the competitive bidding process.1246

481. Some commenters ask us to clarify a number of points regarding competitive bidding.
First, in response to a number of commenters,1247 we note that the Joint Board intentionally did
not recommend that the Commission require schools and libraries to select the lowest bids
offered but rather recommended that the Commission permit schools and libraries "maximum
flexibility" to take service quality into account and to choose the offering or offerings that meets
their needs "most effectively and efficiently,"1248 where this is consistent with other
procurement rules under which they are obligated to operate.U49 We concur with this policy,
noting only that price should be the primary factor in selecting a bid. When it specifically
addressed this issue in the context ofIntemet access, the Joint Board only recommended that the
Commission require schools and libraries to select the most cost-effective supplier of access.1250
By way of example, we also note that the federal procurement regulations (which are
inapplicable here) specify that in addition to price, federal contract administrators may take into
account factors including the following: prior experience, including past performance; personnel
qualifications, including technical excellence; management capability, including schedule
compliance; and environmental objectives. U51 We find that these factors form a reasonable
basis on which to evaluate whether an offering is cost-effective.



ATT ACHMENT C

S1mtey A. _.-wi
O,nor,' AlI<Irnev

May 4, 1998

Ia.e~ueltne B. Shnco
Project Director I ConneeTEN
Tennes3n DepartmC7lt ofEd~c:&tion
6th Floor. AJl4rew JOMSOD Tower
710 Floor, Andrew Robert.son~y
Nashville, TN 37243

llalllout"T~...uNo"iO", 1"1:.
Legal o.Plltrn.nt • SJIII: fo3OJ
675 WMt PIK/WIIlI 51,"1, IIIf
Allal\ta. Georg'. 3031S-COOI
TeieP'!O"Cl 4()4.JJ$.(J7I'
FICHI'ul.· .~"1"405A

B.c: Req8estl for' PropOt'u for I~p.lISjo.aa.d N.twork Operatioa of
CouecTEN·RFS Namber '7.~ (uRl..')

Dear Ms. Shneo:

nus lcnet II in rerpotl$C to your May I. 1998 letter' to LalTy Oitl reques:mg BellSoutn
confirm~tion eonceming ceruln "'.tttn rop:rctiJlc the aforementioned RFP, BcllSouth was selected by
both InceiRted Systems au4 InICl"1et Soluuens, Inc. ("ISIS") and Educati-"1 Network AasOcl3tcS
("ENAj to fUnotion as a subcontractor U'I the development ofa Proposal to ,espond to the RFP.
Bel1South formed two S8?:n&e t.eams to assist [SIS and ENA m the de..-elopment of their network design.
These teams t\.mctiQncc! totally Independently of each other and Wen: instructed nor to J)we infoTm:ltJ::ln
with each other. As. subcontractor, BellSouth work.r:d at the direction ofISIS in the desian :and
development of the network Jemoes IIld lSIS was the ul~mate deciJion maker concernmg the ISIS
Proposal. BeIJSouth. therefore, provide3 the following n:sporwe3 to '.he specific question~ in your Icttl:1.

1. Qu.stiGaa Oae &ad Two:
Would you confirm:
1. Thar your BcllSouth ISIS ream I"lIviewed all applicable ~oewtIentsbdore you submirted yow

prOJlOUl M :Feb 27 and clari!yinll response on March 10. (This 1ut, ,neludes the Ar.lenckd
PJ1'. the State Clarificstions, ISJS 'l'roposal. ISIS Cost proposal. questIons to be ans~ed
by JSIS prepared March 7, 1998, and ISIS respODSC ofM.ucl1 10. 1998.

2. AJ. subcontna1Or, that you wert not Qmi.liar with all the nrpreJc:ntations and requirements
that lSIS IUbmitmi to in their proposal.)

Re.,.. tD QuHdoa 0-:
BellSouCb assigned I team of individlJW to ..,orlc W'lth ISIS in [he design of the network services
included in the: ISIS propoul (here;naftcr the ''BcllSoutb-IsrS Team"). ISIS provided the
SeJlSouth-lSlS Team a copy ofthe Request ror Proposal for 'Exltauion and Network Openrion
ofConnecTEN - RFS NIWber: 97-2. ISIS did not provide the BeUSouth·lSIS Team the
followml dDCUDlCllu~ ... - .~

(I) Amended RfP
(2) The ~UU! ODificatiolU

f
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(3) ISIS PrOpotl.
(4) ISIS Cost Proposal
(5) Questions to be answered by ISIS prtl'ared March 7, 1998, and
(6) ISIS fespcnleofMucb 10, 1998.

Ra,.." to QutftloD Two:
Thill BellSeuth·ISIS Team was not providod a fiJW eopy of the IS!S ProposOlI. however. the
BeIJSouth.ISIS Team did review a draft of the ISIS propos~l.

II. Quett1ol1 nne:
The State, in its evallWion la, noted that there ue significant COSl ditTermces between the
BcllSouth ISIS and BeUSoutb ENA proposaJs In thl! ISIS proposal for the propouJ Ihll use the
State BaddJone. the BeUSoudt ISIS cons do not appear to include milea~e for &11 schools. cost,
for 100% COIrIDUtteG In!or1Nrion RaUl (eIR), DOC' sufficient Pnvatc Virtual CirCUIts to support
the llFP ~uiremena or multiple protcxob among s<:bools, and allow inf'orrnation to [low
direcdy between .ehools a"d their administrative headquarters office.
}. We have eatimated that the (SIC) cost could be euily an additlon.al S20 million over 3.~

yean. la this reasonaole?

Rftpoue t. Qallele. nrer.
The question "Is this reuon.blc~" is 3OIl1ew!'.At amlril'lOus. ISIS may be able to provide a more
fully nsponsive IDswer BellSouth pricinl will be based on ISIS final desipt iIn?lemenlahon

If you have any fUrtha' quesnonJ an this IMtla". please do 120t heSlt!rte to c;all.

Sinotftly.

j lv-1 Ii (.{C~~
Shirley A. Ransom
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DON SUNDQUIST
GOVERNOR

April 2, 1998

Mr. Paul C. Ney, Jr., Esq.
Doramus, Trauger &; Ney
The Southern Turf Building
222 Fourth Avenue North
Nashville, Tennessee 37219

Dear Mr. Ncy:

ATTACHMENT 0

TENNESSEE
STATE DEPARTMENT OF EDUCATION

6TH flOOR, GATEWAY PlAZA
710 JAMES ROBERTSON PARKWAY

NASHVILLE, TN 37243-0375

ATTACHMENT B

JANE WALTERS, Ph.D.
COM_SIOMER

On March 30. 1998. I received your letter ofprotest and petition for Stay of Award based on_RFS No. 97-2
Amended. based on the Notice of Intern to Award the contract to Educ:ation Networks of America. LLC
(RNA) issued March 20, 1998.

1have investigated each of the allegations in your letter. As a result of my investigations, discussions, and a
careful study of all the doc:umenu. J have reac:hed the followiq conc:Jusions~

1. ENA passed the required test and 50 did ISIS2000.
2. ENA's proposal docs not misrepresent the E-rate Rules and Funding.
3. The Scc:retaJy of State has provided the department with a Certific:ate of Existence for Education

Networks of America. LLC. which makes it a legal entity to contnlet with.
4. ENA has provided proper documentation of its fmancial resources.
5. The cost proposals were only submitted in separately sealed, marked envelopes. and remained

scaled in the Commissioner's office.

Upon further review of the cost for senices. I find that ISIS2000 submined costs that were incomple~eand
confusing. while ENA was able to propose a plan that would maximize the state's dollars by securing
Federal dollars while providing more services for the children of Tennessee.

Pursuant to T.C.A. Scc:tion 12-4-109 I have determinod that there is no rcuon the c:ontraet should not be
awarded to ENA. The protest is denied and I am rec:ommending that the stay be lifted immediately.

.Sincerely,

Jane Walten

Enclosure: Report from J. Sluago

Cc: Natasha K. Metcalfe, Esq. (via facsimile and state messenger)
Patricia J. Cottrell. Esq. Wyatt, Tarrant &. Combs (via facsimile and U.S. Mail)
Jeff Husted, ISIS2000 (via facsimile and U.S. Mail)
Albert F. Ganier. III. Education Networks of America (via fac:si..mile and U.S. Mail)

•



DON SUNDQUIST
GOVERNOR

April 2, 1998

TENNESSEE
STATE DEPARTMENT OF EDUCATION

ITH FLOOA, GATEWAY PLAZA
710 JAMES ROBERTSON PARKWAY

NASHVILLE, TN 37243~75

JANE WALTERS, Ph.D.
COWIISSIONER

To: Jane Walters

From; Iackie Slu:ago~
Re: Report fa RespoDse to 15151000 Letter ofProtat IUId Petlttoa for S11y of Award. RFP 97-2

1. ENA Failed to Complete the Required Tettt.

I. I. The State defined two tests of proposer equipment and communications lines as defined in RFP
section 5.2.4.2.3. These tests had two purposes. Purpose (I) to have proposers offer equipment
and communication lines which are currently on the market and that provide equivalent
functionality to the existing network (defined as "throughput" in technical terms). Purpose (2) to
have proposers demoostIate that their equipment and lines will work with the existing Slate
netwOrk backbone. Section 3.5 Slated, "The use of the terms MustlShaUlWiJVShouid indicates a
specific requirement which the State ofTenncssee, Department ofEd.ucation considers essential
to this Request for Proposal. Failure to adhere to this deflDition mG)' resuh in bidder
disqualification."

The State determined lhat both vendors, ENA and 18152000, met the requirements of the RFP for
the two demonstration tests. Each proposer relied on different approaches to meet the RFP
requirements, therefore the tests varied because the proposals were different

1.2. Both vendors completed the test for 30 computen at functionality equivalent to the eltisting
network. Neither vendor completed the test for 60 computers at equivalent functionality to the existing
DetWOrk.

1.2. ]. At the request of the State, ENA did not perform the 6O-eomputer test because of time
constnlints. ENA had requested 3 hOUR to perform their tests; the slate reduced the time to
1.5 hours because of the state's delay during the test period in establishing the benchmark for
the eXisting network. ENA was prepared to perfonn the test for 60 computers. but the state
determined that it would revise the tests required due to the time constraints. The state
determinM that it was Dot nec:eswy to perfonn the6O~er test given that (a) the test for
30 compuwrs was successfuUy completed, and (b) the addition ofan extra ISD!'i line to the
same equipment was somewhat redundant. 1bc state, however required that they perform the
120~mputer test because it used Q difftr~nt type ofcommunication line, i.e., a CDS line.
ENA successfully perfonned this test.

1.2.2. ISIS2000 perfonned the 6O~mputerteIt but the result took 39% more time than the
benchmark. This was substantially lODger than the CQui'VaJent functionality of the benchmark.
Apin, because of the delay in BWting the latl, the IlalC dctcnniDed that we would accept the
results given that the test for 30 computen was successfu.lly completed.



1.2.3. 15152000 never performed a throughput test of their proposed usc of a frame relay circuit for
a communications line.

1.3. The State determined aD the day of the equivaleut funaionality test that both vendors met the
requirement of the RFP, disregarding the test for 6000e:0mputcrs for both vendon. 'This was stated to
both vendors on Sa1urday, March 7, 1998.

1.4. RNA successfully met aU of the required tests of interoperability Prov1ng that its proposed types
of lines and equipment operated succ:essfuUy with the State network as required in the RFP. ISDN,
CDS, and its proposed equipment were demonstrated at the Tennessee Tower test-bed. [SIS2000
argues that the dual ISDN was not demonstrated. A test of two ISDN lines is not functionally different
from one ISDN line for the interoperability test.

1.5. The state determined, and specified to both vendors, that they had met the aiteria of the RFP,
therefore each was awarded two points in the technical evaluation. The ENA proposal was
functionally responsivc and ISI52000', statement rcprding ENA's proposal is untJuc.

2. ne ENA Cost Propo.aI Mi,~prelCnt.the E-nte Rula ad hading.
.-

Retponle to A: "The cUlnnt network ... it not eliaibJe for E-nte funding u a capital
apenditun ...

2.1. Schools are required to obtain services through a competitive bidding process that meets state
procurement rules (Exhibit I, FCC quotc ~l 8Dd 1#2). The RFP states election 5.3.1) that"Any
consideration of purehasc of existing equipment, resale or salvage ofexisting equipment shall be
calculated as savings to the Srate and Local recurring resources." Punber, in Cost Proposal
fonnat Attaehment 9.2, thc &rate allows "Other Funding offered by proposer could be an amount
offered to the stare as Sillv~ value for stale's cxisting equipment. II The State will not own any
equipment, aDd is not making a capiJal expenditul'e, it will only procure services from ENA The
State is permitted on FCC form 471 to indicate one-time fees and monthly fees.

2.2. ISIS2oo0's c:ontem about the eligibility orENA's servi.c:c c:barges to the State for providing the
services on July 1 is based on ISIS2000's laa ofunderstanding of the nature ofENA'S proposal
and the State's \Dtciertaking. RNA win be selling no equipment to the State (actually, ENA will
purchase the Coonec~ network), and the Stale will not submit to the FCC m requests for
reimbuncment to the State after June 30.

Rcaponle to B: "nc ISDN tuiff. ated by ENA in tbdr cOlt cakulationl are, however, Dot
clfgjble for the E-nte fuadiag panaaat to a February 3, 1998, TeaDCIICC Rep.latory Audlortty
ruIiDe·· .

2.3. Thc State is procuring Internet acc:ess as specifically identified by the FCC as eligible for E-rate
discounu. AOL, for example, or any other indepeDdent service provider is not required to
disclose and have separately qualified every clement of ita operation (equipment pw'Cbased,
personnel activities) which produces the service being purchased. Similarly, the statc's purchase
of services for tu schools makes the eligibt.ity of separate compoaents ofENA's OI*Stional plans
to delMr' those IelVices irrclevant sinc:c neither the sc:bools nor the State are purc:hasing those
separate eJemenlS (Exhibit I, FCC quote 4)

Respoale to C: "Tbe amount ofttme auocated to !be web contalt beliel ENA'I claim tbat the
"'eb coatcnt that It propotes to provfd~ lIlUfIidcDdy 'miDlmal' ...d tbe IDOIt coet-df'ecdvc me...
of providing the Internet ICl"\'ke to 'PaR tIlat element of the INA propOI" frolll beiD,
c::harllderized .. ao....Upble .mea."



2.4. The State is not purchasiog web content scMCC8 or any other separate components as descnOcd in
the previous answer in paragraph 2.3. The State is purchasing the most cost~ffective means of
providing Internet access. The FCC has ruled that content must be "unbundled" from an Internet
Service Provider's price, but that such pricing may include "minimal content" and "email service".
(EJdlibit I, fCC quote #S). further, the FCC has ruled that it urges schools to seek cost
competitive 5OIutions with maximwn ftexibility to meet school needs (Exhibit I, PCC quote #6).
The Department of Education fuUy expects that the c::osts penaining to the services of the ENA
proposal are well within the guidelines of the FCC dcfirUtion of Internet access and will be
approved as c:o&t~ffce:tive.

RapoDIe to D: "ENA propotet to ute In ci....-perlOD team reprtlentiDg 56,000 staff boan, to
perform content, tntalag and IUrvcy fuDdioaL TbeIe fwacdon" ~ODtrary to ENA'. a»1t
proposal, are not elig;ble for E-rate fbndiDI, uad they are beyoDd tbe ICOpe of services requested
by die State."

2.S. The State requested proposers to offer as much functicmality as possible to meet school needs.
The FCC has put forth hundreds of pages of rulings OD the E-mte fund, but has consistently
ordered that schools will dec:ide how best to meet their requirements in order to obtain the best use
of tcchnology in the classroom (Exhibit 1, FCC quote #f7). 1ba'c are no specifications on what an
Internet Service Provider can offer with the exception ofcontent and the expectaligD that cost
guidelines are met (described in "C" above). IS152000 quotes the fCC statementlacorrectly in
iU letter.

The altI'CCt statement from the fCC (FCC97-1S7, parq:rapb 481) clarifies competitive
bidding (see 18182000 appendix 2):

"Firsl, in response to a nwnber of c:om.mcnten, we note that the Joint Board intentionally did
not recommend that the Commission require schools and libraries to select the lowest bids
offered but rather RCOmmended. that the Commission pennit schools and libraries 'maximum
flexibility' to take selVicc quality into account and to choose the offering or offerings that
meets their needs 'most effectively and etlicicndy,' where this is consistent with other
procurement niles under which they are obligated to operate."

2.6. In terms of me State specified scope of services, following the state's procurement rules. a high
priority was placed on "Responsiveness to K-12 needs" (RFP !CCtion 5.2.4.1.2.), "Variations due
to Local Education Agencies" (RfP section 5.2.4.2.2), aDd limitations oftccbnical capability of
school pef50nocl (RFP leCtionl.l, Statement ofPurposc). ENA clescribes functions that are
related solely to operating the network in support ofnOD-tcchnicaJ personnel in 1600 schools. The
stafTtime of ENA personnel represents 10 hOUR per school per year. The Stale bas determined
that this is definitely within the scope of the ICrVic::eI requested.

2.7. IS152000 states in section 5.2.4.1.1 Scalability, that two of its top priorities, items 3 and 4 (pqe
6) are changes in the state backbone. 1be state backbone is the responsibility ofthc State Office
of Information Resources and not the Department ofEduc:ation, and therefore outside the scope of
the RPP 97-2.

RapoDte to E: ne State .ppaready iDtenD to award. $74 aillioo cout) xl to EN4 .••, wbeu
15152000 propoled coDlparable ICmce to the State, for 513 .min leu.

2.8. In the RFP Statement of Purpose (section 1.1), the Swe stated: "As much functionality as possible
is desired within the State's budgetary constraints and discounts provided through the fCC E-nlte
UnivcrsaJ Service order..." Further in Cost Proposal Evaluation (section 6.2.7) the State
IpCCifics: "Under no circumstance can the Total State and Local funds exceed amOUJlt specified
in Cost PmpnMI Fnnn,., (.~ 17.7'n.C'22). The State funher d.cnDed that the Cost Proposo.1



evaluation could be "improved by "incrtlQsi1lg "Total Srate. Local, Other Funding, Savings and
associated FCC funds paid to proposer"_

2.9. 15152000 raises a concern about ENA's costs. The State will pay either proposer the same amount
of dollars. ENA demonstrated its understllDdiog of the State's RFP requirements and RWtimizcd
the opponunity of obtaining FCC E-rale funds on behalfof the Stale's children. The cost fonnula
(RFP section 6.2.7) clearly showed, by comparison examples, that there was an advantage to
including Other Funds in the proposer's submission (RFP section 5.4.3.1), because the State
specified that it would apply such funds to increase network func:tionality. This was further
clarified in writing in response in Statc's Written Clarifications Questioo S3, as quoted in this
protest letter by ISIS2ooo. ISIS2000 did DOt raise objection dwing the RFP process, and lhcn:fore
waived its rights to challenge the Cost Proposal evaluation.

2.10. The FCC expects that because schools or consortia are paying a portion of tbe costs, that
they should have wide latitude in detcnniniDg the semces they need to meet their educational
objectives and that they will usc their best judgment in securing those through the competitive
bidding process. (Exhibit I, FCC Quote 13)

2.11. 15152000 states that ENA should be disqualified based on price ~ng a primary factor m
selecting a bid. The State specified 4S pages of requirements in its RFP as 'relevant factors other
than price.' The FCC adopted rules in its 411I order with maximum flexibility for schools (Exhibit
1, FCC Quote #5) and aUowed school administrators to determine the most efficient and effective
means for providing educational applications (Exbibit 1, FCC quote #7). All four evaluators
graded the ENA proposal as superior in technical points to the ISIS2000 proposal in meeting the
needs ofTennessee IChooJs and students, before any considendion of cost was included. The
State, by its stated aiteria and RFP speQfied point system, judged the ENA proposal to be
superior and in the state's best interest. The Stale bas met the order of the FCC in its procurement
process-ancf6iSeviluatedpiOposaISconsistent with FCC orders and state procurement rules. It
therefore awarded the contraCt ac:cordiDgly.

J. The Legal Status of ENA to rarddpate III tb1J I'roeea i. Qamionable.

The legal existence of ENA has always been valid and is valid DOW u established in the Secrewy of
State', Office as required by law, per attached confimwion (Exhibit 2).

4. INA lacks the Requisite Financial Re.poa.lbIHty to fuIfiD it, Obligations ander In Proposal.

Rapoase:

SpeclfleJ, paragrapb t: "Ia the event thlt tbe E-rate fuads are uDavailable to tbe State lor thi,
progruft, ENA'. rmudalltatemeot ,bow. tb.t it will Dot be able to ddivcr eveD the buic
Ien'ica .. propoted."

•
4.1 Section 5.2.2.10 of the Swe's RFP requires -doc:umcnIation offioanc:iaJ responsibility, financial

stability, and sufficient financial resources to provide the scope ofSCIVic:es to the state in the
volume projected and within the time frames required and within the constrabtts of receipt of
discounts from the FCC E-rate fund." AU ofthc requiRd items were included in ENA's proposal.
These included description of proposer's organization, statement of any proposer's filing of
bankrup(cy or receivership, other peTtinent financial information including the most recent audited
fiu..u~w .wtcllll;U~. All il~UIS were rev1ewCCl by me evaluators ud 1(;Ol"Cd aCCOrcl.1ngly. The
State finds no misrepreseowion in the documents provided by ENA.



S. ENA Apparelltly Failed to SubmJt Colt Data ill a Sealed Envelope.

RapoaK:

The page labeled
"Reviewer Questions for ENA RespoDie to RFP 97-2
March 10, 1998
Deliver via email with confirmation phone C8l1to Jackie Shrago" was the heading on the

document provided to ENA. (See Exhibit J).

In response to this question, ENA delivered the first two pages of the Protest exlu"bit desc:n"bing
SClVices, but DO colt infonnalion was provided to any evaluator when the response was delivered. All
cost information was provided in a sealed envelope and oaly ill a Kaleel eamope. The envelope
remained sealed in tbe Commissioner's office until the RFP coordinator had bUsferred all evaluator
technical scores to the Summary Sheet, signed and dated that Summary Sbeet, and two additional
persons bad confirmed the accuracy of the sc:ores transferred.

6. ISIS:ZOOO h.. made IOmc questionable statcDlcan III its respoalC with raped to ItJ
aadcntlllldtag of the E-rarc Pl"Op'aJD add tilt date·, rcqairemart for equity ....oog Khool•.

6.1 ISIS2000, in response to RFP Section ~.2.4.1.5 on Migration Plan makes 8 statement that
describes an illegal use ofE-Rate funding. "E-Rate discounts wiD be aggressively used to upgrade
Connec:TEN in a manner that will ensure an improved quality of service, while simultaneously
ensuring that the network: continues to be affordable in the event of reduced or disc:ontinucd E
lUte funding. One component of this aggressive strategy will be to tar~ school systems with the
higher B-Rate discount percentages for early upgJade, with the B-Rate matching from those
implementations used to continue to fund the network upgrade. - It has been a requirement of the
Congress in passing the law, all implementation doc:umentation by the FCC and the submission
fonns themselves. which requires that "[e]ach eligible school, school district, !jbnuy or libnuy
consortia will be credited with the discount to which it is entidcd." (47 C.F.R. Section S4.S0S(d).
(Exhibit I, FCC quotes N8 and '9)

6.2 Further, in its Migration Plan response (seaion S.2.4.l.S).ISJS2000 has stated: "When a school
desires to add additional computers to the netWork, they will be provided tbe option to increase
their available bandwidth and pay the rate associated with the next higher calcgol)' ofsize." llUs
unspecified cost generates inequities among KIlool. because of their ability or inability to pay.
Therefore, it yiolates one of the st8lCd requirements in the RFP Statement ofPwpose (scc:tion 1.1),
"The upgrade of the Connec:TEN network mUS{ prtMde fair aDd eqmtible access to the Inlemet for
all public K-12 sc:bools and their students.-

7. 15182000 bat provided Umlted E-ratc cOlt iDformadoa aod IUpplcDlcatal E-nte colt Information
with .pparcat taacc:arada.

7.1. ENA hu doc:u.rnented in very c:lear tenns in its Cost Proposal all or the c:onditions that are possible
under all of the B-rate scenarios, including no E·rate funding It all. no E-rate funding after 18
months. DO E-rate funding after 30 months. All were £ound to be financially sound and reasonable
within the maximum funds that the state is offering. The ENA tee:hnic:al proposal clearly describes
all of these scenarios and the services that will be dclivenld, wid! and without E-rate funding in
every period. inc:luding downsizing tbe network ifE-rate fundiDg is not available.

7.2. ISIS2000 only documented the eoenario for fall B-rate funding in ita Co6t Propo6aI. ISIS2000
provided coofusing information in its tcehnical proposal ~prdingE-rate scenarios. ISIS2000 did

• DO( provide cost informAtiou as specified in leCti.on 5.3.1 for the fCCIJario of no E-rate funding
after 18 months. and DO E-rate fu.Dding after 30 months.



7.3. In the supplemental E-rate funding cost information, ISIS2000 tiDied to multiply the mOlltbly cost
by 6 to obtain the 6-mouth cost. The ~Toul 6 Mondl Cost Per Site" appears to be mi.scalcuJate4.
Refer to Exhibit 4 that notes the "Estimated Monthly Cost Per Site". The "Total 6 Month Cost Per
Site" is understated because it only includes me cost for one month. not six months. The Total 6
Month Cost is actually a sum of the One-Time Cost and the Monthly Cost. It would seem thal
Total 6 Month Cost should be the swn of the One-Time Cost and aU times the Monthly Cost.
(Exhibit 4)

Exhibits:
(1) Federal Communication Commission (FCC) Quotes
(2) Confirmation ofENA legal status from Secretmy of State
(3) Requested Clarifications from ENA indicating millabeled heading
(4) ISIS2000 E-rate Cost Supplement

•



Department of EduClition R~POD.te

Exhibit J: Federal Commuojcation. Commission (FCC) Quotes

Quote til
FCC 97-420, paragraph 222
In tJle Order. the Commission concluded that any school. library or rural healthcare provider (JIst is eligible
to receive supponed services will be rcqu.ired to seek competitive bids for all services eligible for suppon
pursuant to section 2S4(h) by submitting a bona fide request for services to tJle Administrator that indudes
a description of the services that the school. library or health care provider seeks.

Quote #2
FCC 97-420. paragraph 225
"In tlte Ord~,. tJ,e Commission el<plained that the universal service competitive bid process is not intended
10 be a substitute for stale. local or other procurement processes. "

Quote #3
FCC 97-151. paragraph 432
"Because we wlll require schools and Iibtaries to pay a portion of the costs of the services they select. we
agree wilh the Joint Board !lUll as recognized by most commenlers. aUowtng schools and libraries to
choose Ihe services for which tlley will receive discounts is most likely 10 maximize tJle value 10 tJlCI1I of
universal service support (E-RateJ and 10 minimize inefficient uses of services."

Quote #4
FCC 97-IS7, paragraph 428
..According to the Joint Board. Internet access should be defined as basic conduit., i.e.. non-eontent access
from the sc:hool or library to the backbone Internet network. which would include the communications link
to the lntcmet service provider. whether through dial-up access or via a leased line. the links to oilier
Internet sites via the Internet backbone. generally provided by an Internet service provider for a monthly
subscription fee. if ",pplicable. and electronic mail.

QUOIe 115:
FCC 97-157, paragraph 445

"TIle Joint Board recommended that we solve the problem of bundling content and "conduit" (access) 10 the
Internet by not pennitting schools and libraries to purchase a package including content and conduiL unless
the bundled package included minimal content and provided a more cOlit-effective means of securing non
content access to the internet than other non-eontent alternatives."

Quote 116
FCC 97-157, paragraph 428
"In the Recommended I>«ision, the Joint Board recommcnded that the Commission adopt rulcs tJlat give
schools and libraries the maximum nexibility to purchase whatever package of telecommunications
services they believe will meet their tclecommunications needs most effectively and efficiently."

Quote 117
FCC 97-157, paragnph 432
..As the Joint Board recognized. the establishment of a single set of priorities for all schools and libraries
would substitute our judgment for that of individual school adminisrraton throughout the nation,
preventing some schools and libraries from using ~: tervices that they find to be the most efficient and
effective means fot providing the educational applications they seek to secure. .. •

Quote t8
FCC 97-420. paragraph 184



"State telecommunications networks must lake reasonable steps to ensure that service providers apply
appropriate d.isc:ounl amounts on the ponion of the supponed telecommunications used by each eligible
school or library".

Quote #19
FCC 97-420. paragraph 200
The Commission established that. for eligible schools orderin,telecommunications and other supponed
services at tJ'e school district or state level. the individual schools with the highest percentages of
economically disadvantaged students should continue to receive the IUgher discount for which they are
eligible. ." "the Slate or the district shall strive to ensure that each sc:hool receives the full benefil of the
discoUllllo which il is cntitled."

•



Secrelary ot ~lale

Corporations Section
James K. Polk Building, Suite 1800

Nashville, Tennessee 37243-0306

TO:
BOULT CUMMINGS CONNERS & BERRY
P.O. BOX 198062
NASHVILLE, TN 37219

--_.---_.' ••• L~· '--8- .-~.

~~~~~~6N~~&~ACf:e~~t~~ 741-6488

CHARTER/QU~LIFICATION DATE: OS/28/1996
STATUS: ACTIVE
CORPORATE EXPIRATION DATE: PERPETUAL
CONTROL NUMBER: 0312658
JURISDICTION: TENNESSEE EXH (BIT 2.

REQUESTED BY:
BOULT C~1INGS CONNERS & BERRY
P.O. BOX 198062

NASHVILLE, TN 37219

CERTIFICATE OF EXISTENCE

I, RILEY C DARNELL, SECRETARY OF STATE OF THE STATE OF TENNESSEE DO HEREBY CERTIFY THAT
---------------------------------------------------------------------------------------

"EDUCATION NETV10RKS OF AMERICA,. LLC"
----------------------------------------------------~----------------------------------
A LIMITED LIABILITY COMPANY DULY FORMED UNDER THE LAW OF THIS STATE WITH DATE OF
FORMATION AND DURATION AS GIVEN ABOVE'
THAT ALL FEESk.TAXES

f
AND PENALTIES OWED TO THIS STATE WHICH AFFECT THE

EXISTENCE OF THE LIM TED LIABILITY COMPANY HAVE BEEN PAID:
THAT THE MOST RECENT LIMITED LIABILITY ANNUAL REPORT REQUIRED HAS BEEN FILED;
THAT ARTICLES OF DISSOLUTION HAVE NOT BEEN FILED' AND
THAT ARTICLES OF TERtHNATION OF THE EXISTENCE HAVE NOT BEEN FILED.

------------------------------------------------------------------------------------------------------------------------------------------------------------------------------FOR: REQUEST FOR CERTIFICATE

FROM:
BOULT, CUMMINGS~ CONNERS & BERRY
P. O. BOX 19806L

NA~NILLE, TN 37219-0000

SS·U58

ON DATE: 03/27/98

RECEIVED: ~~~~00 $0.00

TOTAL PAYMENT RECEIVED: $20.00

RECEIPT NUMBE~: 00002278436
ACCOUNT NUMBER: 0000041.3

RILEY C. DARNELL
SECRETARY OF STATE



Reviewer Questions for ENA Response to RFP 97-2 JJ I"
March 10. 1998 M/1~ 1'1.LA-
Please provide answers by 4:00pm. CST, F.s:iday.• March 13. (998
Doll~rvia email wtrhconftmulti~nphonecalltoJackieShrago(shragol@ten-nlsh.Jcn.kI2.rn.usl.6 IS
532-1229.

1. Propcucr Quaillicatioa. (5.2.2.7, P 26) Is the answer "no" or "yes, but wHl nor impair Jhe proposer'li
performance?

2. Project UDdentlDdln, (5,1.4.1, p40). While a good idea, Content Services seems to be beyond lhe
scope of the projca. Please explain irs inclusion.

3. Scalability (5.2.4.1.1, p <416 and 101l0",lag re: cachiDg). Please explain ifany caching server oUlage
is uansparent to the end user except for degraded response time.

4. QuaUty 01 Senice (S.2.4.1.4, p. 61). RNA states that CDS service levels are expected to be at 99%.
What is the reliability of achieving the published bandwidth on an actual basis? In other word, if you
order T-1 capacity, what is the reliability for getting T-1 capacity?

S. Variation. due to Local Education Agenda (5.2.4.1.2. p 81). Migrating to TCPIIP is a good
strategy, it seems 10 be out of scope for this RFS. Please explain your rationale for inclucUng it

6. M.na~lDent Plan (5.2.4.3.1 "5.2.4.3.11, P 86-87) ENA School Panners and TC Web page seem
also to be out of scope functions. How much time will the 8 person team spend perfonnins this
function? How docs the TC web page suppan RNA's responsibilities?

7. Appendix G Site by Site choget. Please describe how ENA would work with a school with a PC
counl identified (a) if the count is less than the number in Appendix G, and (b) if the counl is greater
than the number in Appendix G.

8. E-Rate Form 471 flUng for the first E-Rate period requires a detailed list of services. Please provide
sufficient detail for July I-Dec 31, 1998. Costs for these ilems will also need to be detailed but should
be provided in a separately scaled cost informalion package which will be opened at the time that the
Cost Proposals arc opened.

9. Section 5.2,2.1, Page 14,
Please elaborate and explain in more detail what was done specifically by the ENA group,
in the "design. and implemented the existing ConnecTEN Network." Does this mean that
ENA was responsible for the entire design and implementation from the Education County
Routers to the schools? If so, please explain the role ofothers that were involved in the
process.

10. Section 5.2.2.2. Page 18,
~ Please identify and explain the role that ENA was responsible for and what isJt1eant by the

statement "provided services for the overall design and implementation of the ConnecTEN
project development, installation, operations - selection of vendors for entire network. n Is
this meant to include aU vendors such as Concepts In Communications and all other
multiple vendors such 85 NCR that were used to assist in placing the network in service
and perform maintenance, anaJysis of network performance etc after it became
operational.





ATTACHMENT E

Presentation to the Review Committee, RFS 97-2, Hearing on Protest
April 6, 1998
Jacqueline B. Shrago, Department of Education

We seek today to resolve the protest so that the State of Tennessee may enter into a
contract with the bidder who most fulfilled the request for proposal for the Expansion and
Network Operation of ConnecTEN.

Before I begin to respond specifically to the protest presented by Mr. Ney for his client,
ISIS, I would like to review the purpose of our endeavor. Reading selections, from the
RFP Statement ofPurpose, I will attempt to summarize where we started and why we are
doing this.

K-12 Need
"The K-12 school environment is very different from that of business. Money has been
and will continue to be an overriding factor in determining what kind of technology is
employed across most of the classrooms of Tennessee. The upgrade of the ConnecTEN
network must provide fair and equitable access to the Internet for all public K-12 schools
and their students. This upgrade must be planned and executed to minimize lack of
network availability for students and teachers."

"The ConnecTEN project was started with the vision of connecting all of Tennessee's K
12 public schools to the Internet with a minimum of one computer connected in the
school library (and network access ofone hour per week per child). Since the number of
students per computer is quite high, the computers are often in continual use. The
purpose ofthe Internet connections is to provide instructional opportunities for use by all
students, organized by classroom teachers. Fair and equitable treatment must be provided
to all school sites and all local education agencies. Functionality, reliability and improved
security are of significant important to allow teachers to use the network for instructional
purposes in classrooms."

Tennessee's ConnecTEN
Those ofyou on the.review panel know our schools and our Tennessee students. We
have many school libraries where there are no books that anticipate man on the moon.
We have students in some isolated areas that have never been to McDonald's or stepped '
onto an escalator. For them, the Internet opens the world! Through it, they see pictures,
meet people, explore ideas and both receive and create information that changes their
lives. The excitement in our schools for ConnecTEN is thrilling. It motivates poor
students, enlivens teachers who have gotten "burned out", it offers resources of the
world's best libraries and museums to all ofour children. So those in Rhea Couaty have
the same opportunity as those in Williamson. Parents in Polk County climbed ladders
and pulled wired so that every one of their classrooms could get connected. The Johnson
County school board put up the largest expenditure ever to purchase computers so they
would have enough for their students. We planned ConnecTEN for 7,000 computers, we
now have 50,000 on line but we expect 90,000 over the next two years. This expansion
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and capability would be impossible for a state like Tennessee, except for a very new and
dynamic program. It is called the E-Rate.

E-Rate
The Congress and the President realized that for our schools to really have enough
technology, major new initiatives would have to occur and creative funding sources
would need to be found. Together they agreed on a special provision in the
Telecommunications Act of 1996. Wiring and connection to the Internet have been
understood to be extremely important, assuring that the "have's" and "have nots" are
treated equally and have access to information for today's world. They created the E
Rate program allowing schools and libraries to submit application, based on the
percentage of free and reduced lunch students, for substantial discounts otT
telecommunications and computer networking services.

In 1934, this country made a similar commitment so that every home could be wired with
a telephone, no matter how isolated. It is that same law that was expanded with a similar
commitment to wire every classroom. 1998 is the first year for this program. They didn't
set it up as a grant program because they wanted schools to be committed and ready to
use the technology. There are a variety of rules. Schools have to have plans, they have
to provide part of the funding, they have to assure that teachers will be trained and that
they have enough computers to make use of the network. But they also established wide
flexibility so that schools could decide what they need in their communities and not try to
establish the services from Washington. This provision passed the Congress by
overwhelming bi-partisan margins. Its continuation has been once again affirmed,
including the money being established at $2.25 Billion, and obtained, not as a federal
budget item, but as contributions from corporations as a result of deregulation of the
telecommunications industry.

Now
Tennessee, when compared to all of the states in the country, was one of the first to
realize the power and potential of the networks and connection to the Internet. So,
Tennessee has been a leader in working with the parties in Washington to clarify, refine
and get the initial program up and running in record time. Tennessee was also prepared

. to take advantage of this unique opportunity to get discounts for services for Tennessee
schools.

The Federal Communications Commission and its administrative arm, the Schools and
Library Corporation was charged with establishing the program. They established that
schools would have to apply each year for discounts, and that it would be approved on a
"first come, first serve" basis. However, in this, the first year, they established a 75 day
window meaning that all who apply within that time would be treated on an equal priority
basis and equally eligible for the discounts. They have received 40,000 initial
applications with the specific requests for funding due with all paperwork received by
April 15, 1998.

2
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E-Rate and the RFP
The State issued an RFP where proposers were given wide opportunity to offer the
maximum service levels possible for the public schools of Tennessee. However, a
proposer was also expected to offer services responding to the situation of receiving E
Rate funding and the possibility of not receiving funding, not only in 1998, but also in
1999, 2000, and 2001. This uncertainty, because the State can apply for only one
calendar year of funding and the contract with the state was defined as 3.5 years, left the
burden of adjusting to the funding variations as the responsibility of the bidder.
Obviously, the bidder would not be required to deliver the same services with and
without the funding. However, the difficulty in a network is that once you purchase
equipment and establish connections that deliver one level of service, you then have to
reduce that capacity in order to reduce the substantial recurring costs, if he funding level
drops. Proposers were required to describe service levels with and without the E-rate
funding in each 6-month period of the contract.

Cost Formula
The Evaluation and Contract Award section 6 fully described the Cost Formula. It
clearly showed using examples, the advantage of proposing additional funding to provide
additional services. The FCC articulated that schools could obtain as many services for
which they could afford to pay their share (33% in Tennessee's case) and use effectively
with a plan, trained teachers and sufficient computers. Tennessee has all of the necessary
elements.

Tennessee stated in the RFP that it was willing to put any sources that proposers would
offer, as well as any savings into network services. All services are to be invoiced in two
parts, one part to the State and one part to the FCC. Because the State is eligible for a
66% discount, this means that the State could submit a contract to the FCC for as much as
three times the amount of its available funds and meet the financial commitments to the
FCC. One third would be paid by the State and two-thirds paid by the FCC. The amount
of available funds from State and Local Sources was defined in the RFP with a maximum
of approximately $5.1 million in any fiscal year, plus any other sources that a proposer
could offer from the sale or equipment or salvage. Therefore in any year, the State could
receive the benefit of services for significantly more than its available dollars.

Today
Approval of the contract negotiated following the Notice ofIntent to Award is necessary
for Tennessee to finalize its application and be eligible for the discounts. Without a
contract, we cannot file the application to the FCC. We, the Department ofEducation
seek your agreement with our findings and conclusions that this contract should be
awarded to Education Networks of America.

Now, let me tum to the specific responses to ISIS' letter of protest.

3
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Item #2. The ENA Cost Proposal Misrepresents the E-rate rules and funding

The E-Rate funding is a significant component of this RFP. Again, reading from the
Statement ofPurpose (section 1.1), the RFP states:

"Creativity is particularly important in living within the classroom constraints,
providing a migration plan from the existing capability and the existing financial
resources to the possibility of the State's eligibility and acceptance by the FCC to
receive E-Rate discounts. Creativity is also required to respond to the situation if
Tennessee's E-Rate application in 1998 or future years is not funded. "

In the written report in response to the Letter ofProtest which is already in the record, we
responded specifically to each item.
Item 2A "The current network... is not eligible for E-rate funding as a capital

d' "expen lture...
Item 2B regarding ISDN tariffs
Item 2C regarding web content
Item 2D regarding staff hours

We identified specific sources for clarifying the E-rate funding rules with reasons why
we fully expect that these items are eligible. There are some 3500 pages ofFCC orders,
guidelines, comments and clarifications and having read them all, there is room for
interpretation among these pages. The State has been diligent and sought the advice ofan
attorney in Washington who regularly handles FCC matters. He has worked with us for
over 200 hours in understanding our situation and informing us of how these rulings
affect our situation. I have been advised by that counsel, with whom I spoke on Friday
and again on yesterday. He has read the pleading and has stated to me that he does not
believe it has merit. Clearly they present one side of the story, and if this is actually filed
with the FCC, we will respond. Clearly, if it is filed, we are jeopardized from
participating for funds in the 75 day window, and our application is likely to be delayed
at least one year. It is also clear that their request for "Expedited Declaratory Ruling" is
not valid because they would have to show immediate material harm and there is
certainly no harm to them before the application due date of April 15, 1998. There will be
no ruling by April 15, 1998.

We can spend a great deal of time examining these issues. I submit to the committee,
that (1) the State has diligently familiarized itself with the E-Rate program over the last
1.5 years; (2) developed its RFP in light of the E-Rate program; and (3) evaluated the
responses in light of the needs cfTennessee schools and the E-Rate program. The FCC
and the SLC are the only people who can fully answer these items 2A, 2B, 2C, and 2D
raised in this protest objection.

Item #2E, "The State apparently intends to award a $74 million contract to ENA... ,when
ISIS2000 proposed comparable service to the State, for 23 million less."

4
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While this is also an E-Rate issue, because there is always concern if such a statement
were true, I will specifically respond to this in terms of the comparability of service. In
fact, the proposal from ISIS is not comparable to the proposal from ENA.

In the Cost Proposal, section 5.3, the RFP states:
"The proposer must clearly show the capability that will be provided through State
and Local recurring funds and the amount the State and Local agencies must pay for
these services. RFP services should also be identified which will be provided as a
result of eligibility and funding from the FCC E-Rate Fund. For example, one level
of functionality might be proposed using State and Local funds solely, and a higher
level of functionality might be proposed when the FCC E-Rate funds included. The
proposer must clearly identify the capability that will be provided for every period
throughout the life of the contract, if the E-Rate funding is not available in any
period. "

The RFP described that any other available funding from the proposer that would be paid
to the State would also be used to increase the service levels for Tennessee schools.
Examples of how this would work were provided in Section 6.2.7. It showed a
comparison of one year of funding where one proposal offered services of $12. 5 million
and the second offered $13.125 million with the latter receiving more points in the
awarding of points.

This formula and examples were in the RFP from the beginning. All were approved by
the Comptroller's Office and the Department ofFinance and Administration before the
RFP was issued. It was also reviewed with our FCC attorney. This was reviewed with
the proposers with opportunity for questions in three pre-bidder's conferences. There
were written questions by proposers and clarifications issued. All proposers agreed to the
formula and waived any rights to oppose it. (Required Review and Waiver of Objections
by Proposers, section 3.4 in the standard template language of the State).

Despite the requirements of the RFP to provide information about the delivery of services
both with and without E-Rate, ISIS did not provide this information in any of its cost
information. ENA clearly described their services and costs with and without E-Rate
funding in each of the 7 six-month periods. ISIS provided only cost information with E
Rate funding. And in identifying its services, even after a request for clarification, it
further confused the level of services that would be offered without E-Rate.

In responding to the statement that ISIS proposed comparable services, we offer the
following differences.

What are the differences that reflect $23 million difference in price?
Capacity and reliability are critical to provide services to schools where our number of
computers has already grown from 7,000 to 50,000 computers. And this network is
expected to grow to 90,000 computers. Let's get to the bottom line: delivering
information to the student's computer screen that is important, appropriate, reliable and
presently quickly enough to be a learning experience for every student. Before we look

5
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at the specifics, let me offer a comparison for the context for the cost. Bellsouth.net
could provide a comparable service to ENA at an average cost of$1,770 per school per
month. This represents a $133 million cost over the life of the contract, waiving
installation costs. This example is drawn from their current price list. ENA's proposal is
$74 million, 45% less. ISIS offers their service for a questionable $51 million and it is
not comparable. I can provide specifics that the services are different and there are
significant issues as to whether ISIS can provide even the services proposed for the costs
specified in the ISIS proposal.

I. Service Levels using specialized equipment cost more to get results we need
for students in the classroom

a. Internet Reliability Index. Internet access at 10:00am, is often slow. The
State of Utah actually demonstrated a 45% increased use and productivity for
teachers and students when they installed the kind of equipment that ENA is
proposing. This equipment is called "caching." Teachers can't entertain a
classroom of students while waiting on an Internet site. ENA's approach is
more robust, more reliable, and more expensive. The ENA approach happens
automatically without teacher intervention. The capability occurs in 3 levels
in the network, not 1. ISIS stated that teachers would actually call the
helpdesk every time they wanted a site reserved. Teachers don't have access
to phones in the classroom and they can't leave their students while they walk
down the hall. Also imagine 50,000 teachers calling the helpdesk whenever a
site is to be reserved. The current helpdesk handles about 50 calls a day, so
their approach is simply unworkable. ISIS is not clear when, how or where
the caching capability will be implemented.

b. Less than half as much security. ENA has four security checkpoints vs. one
or two for ISIS. The RFP stated that this is a growing concern for schools and
will only increase as usage increases.

c. Protection from pornography. It appears to be optional for the ISIS
proposal and built in as a committed service level for ENA. Given that our
state legislature is currently considering such a law and it will require a
significant fiscal note if this contract is not signed, this protection is becoming
more important with each passing week. Federal legislation may also make
this a requirement.

d. All items are provided at the beginning of the contract for all schQols.
Not clear what ISIS has in place in the first six months on these 3 items above.

e. Capacity Index. Currently ConnecTEN has 5 times as many computers as it
was designed for. This means that a lot ofcomputers can't access the network
at the same time. It is not clear how much capacity is in the ISIS proposal,
however ENA has contracted to deliver guaranteed service levels of2 pages

6
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per minute for every student with 90,000 computers on the network. What
does this mean? Students sitting in a classroom waiting for the information to
emerge on the screen are not learning. They are waiting. Teachers know that
such waiting generally means that problems will occur in the classroom. So
this is an unacceptable and impossible learning environment. ENA built a
measurable index that is a combination of equipment and communication line
increases to guarantee this level of performance. They document in their
response observing teachers and students to design and arrive at this capacity
index.

f. Equipment Reliability. ISIS combined 3 functions into one piece of
equipment, rather than the 3 that ENA is proposing. Their approach cannot be
as robust, reliable or effective as specialized equipment. ISIS has a single
point of failure and a greater likely of degradation of performance.

II. ENA's proposal includes a critical migration plan to return the network to a
functioning status within the state's resources without E-rate funding.

a. ENA presented a variety of options in equipment and communications under
(p. 60-61) 5 separate E-rate scenarios. ENA clearly documented sufficient
funds for delivery of services to all schools if E-rate funding disappears
particularly in 1999 or 2000.

b. Even in the clarification letter ofMarch 10 where ISIS response was required
to clarify discrepancies in various places in their proposal, there was still
missing and misleading information. Chart on page 5 (clarification letter)
shows without E-rate, new school routers, new county routers, and all
schools with upgraded bandwidth. This capability would cost $3.7 million
based on the numbers they provided: (Department response, Exhibit 4)

One-time
95 county routers @ $10,295
Install & maintenance
School routers (1800)
Total purchases

This exhibit 4 was requested by the State so that we could further study the
monthly costs that is what the state may be obligated for. There is a major
discrepancy between one-month and six-month costs. Even if we assume that
they intended for the six month to be the accurate one, it appears unlikely that
there is a tariff from BellSouth to support the costs shown for communications
lines offered.

While it might appear that the state is getting this equipment and
communications lines for nothing or at a real bargain, it was ofgrave concern

7



8

when we noted that ISIS has a negative net worth of$1.6 million and was
given no credit rating status by Dunn &Bradstreet. In addition, the parent
company, Great Universal Inc., also was given no credit rating status by Dunn
& Bradstreet (as per their documents). The "Top Parent" according to D&B,
is apparently the fourth in a chain of corporations that owns ISIS. There is no
credit information for this Luxemborg company which was started in 1992
and operates as a "management and public relations consultant" according to
D&B in documents provided by ISIS in their response.

While ENA's costs appear on the surface to be higher for much higher levels
of service, we have been unable to verify what ISIS' costs really are, as
indicated by Exhibit 4.

Do you have any questions?

Item #4: ENA lacks the Requisite Financial Responsibility to Fulfill its Obligations
under its proposal.

Section 5.2.2.10 of the State's RFP requires
"documentation of financial responsibility, financial stability, and sufficient
financial resources to provide the scope of services to the state in the volume
projected and within the time frames required and within the constraints of receipt
of discounts from the FCC E-rate fund." More specifically, "said documentation
shall include:
Other pertinent financial information by which the State may reasonably
formulate an opinion about the relative stability and financial strength of the
proposer--this information must include the most recent audited financial
statement, or in lieu of such, a banking reference and a credit rating by a rating
service."

All required items were included in the ENA proposal. The ENA audited financial
statements showed a net worth of $1. 5 million, compared to the negative $1.6
unaudited net worth ofISIS. ENA showed an audited net income of $48,000.
ISIS showed an unaudited net loss of$1.455 million. An ENA Banking reference
was included.

ISIS did not provide audited financial statements. ISIS provided Dunn &
Bradstreet documentation but no credit rating. Quoting from D&B,

"The absence of a Rating (--) indicates that the information available to D&B
does not permit us to assign a Rating to this business. In this case, no Rating
was assigned because ofD&B's "unbalanced" assessment of the company's
December 31, 1997, fiscal financial statement. "

As indicated earlier, ISIS, its parent nor the top parent has a credit rating. ISIS
included a bank letter that stated it had a satisfactory checking account but no
reference was made of its relationship with the bank. A credit line was identified

8
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for the parent but there is no indication or-guarantee that any portion of the credit
line is available from the parent company to ISIS.

All items were reviewed by the evaluators and scored accordingly.

The State finds no misrepresentation in the documents provided by ENA. ISIS
did not provide all of the required documents.

Do you have any questions?

Item #3: The Legal Status of ENA to Participate in this Process is Questionable.

The legal existence ofENA has always been valid and is valid now as established in
the Secretary of State's Office as required by law, per attached confirmation.

Do you have any questions?

Item #1. ENA Failed to Complete the Required Tests

In the report to Commissioner Walters, in response to the letter of protest, I described the
specific tests that we asked proposers to perform. You will note that we did most of the
test in a school using volunteer students and teachers in a Nashville school using
c1asssroom computers and school network. We did this because we think that while there
are lots of technical ways to evaluate vendors providing Internet service, it is most
important that we operate from the perspective of our students and the typical school
environment. The rationale for the demonstration test, in student terms, was to assure
that students wouldn't have to wait as long as they are now waiting to see the picture or
information emerge on the computer screen when they request this information from an
Internet site. If students have to wait too long, teachers won't use this as a means of
instruction, or if the sites just don't show up, students get frustrated! Therefore, the RFP
states the criteria that if a proposer demonstrates that they can deliver service on the State
of Tennessee network (test 1), and deliver it equivalent to the time that students wait
now, or less (test 2), then the proposer meets the criteria as specified in the RFP.

The purpose, as stated in the report, was to have proposers offer equipment and
communication lines which are currently on the market and that provide equivalent
functionality to the existing network." The State determined that both vendors, ENA and

9
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ISIS2000, met the requirements of the RFP for the demonstration test and told both this
information on the day of the test, Sat., March 7, 1998.
Further RFP Section 3.5 stated, "The use of the terms Must/Shall/WilUShould indicates a
specific requirement that the State considers essential to this Request for Proposal.
Failure to adhere to this definition may (emphasis added) result in bidder
disqualification." We determined that neither proposer should be disqualified and that
neither should lose any points in the evaluation.

Do you have any questions about the tests?

Item #5. ENA Apparently Failed to Submit Cost Data in a Sealed Envelope.

The page labeled
"Reviewer Questions for ENA Response to RFP 97-2
March 10, 1998
Deliver via email with confirmation phone call to Jackie Shrago" was the heading

on the document provided to ENA.

In response to this question, ENA delivered the first two pages of the Protest exhibit
describing services, but no cost information was provided to any evaluator when the
response was delivered. All cost information was provided in a sealed envelope and only
in a sealed envelope. The envelope remained sealed in the Commissioner's office until 3
persons had transferred all evaluator technical scores to the Summary Sheet, signed and
dated that Summary Sheet

10



Ms_ Jackie Shrago
March 10, 1998
Page 5

ISDN tariff is not matchable (per the Tennessee Regulatory Authority), whereas our proposed
frame relay and fractional Tl services are.

Component Before UD2rnde UDI!r.lde with E-Rate UD2rade without E-Rate
Small School NE 1000 Cisco 2501 Cisco 2501
< 30 Computers 128 Kbps ISDN 128 Kbps Frac T1 to 128 Kbps Frac Tl to

County County

Medium School NE 1000 Cisco 2501 Cisco 2501
30 - 60 Computers 128 Kbps ISDN 256 Kbps Frac TI to 128 Kbps Frac Tl to

County County
Large School NE 1000 Cisco 2501 Cisco 2501
60 - 120 Computers 128 Kbps ISDN 512 Kbps Frac T1 to 128 -256 Kbps Frac Tl

Internet (depending upon usage)
to County or Internet

Extra-Large School NE 1000 Cisco 2501 Cisco 2S01
> 120 Computers 128 Kbps ISDN T1 to Internet 128 - 256 Kbps Frac T1

(depending upon usage)
to Internet

County Configuration NE 5000 Cisco 3640 Cisco 3640
using State Backbone V.35 T1 to TAP VJS Tl to TAP V.35 Tl to TAP
County Configuration NE 5000 Cisco 3640 Cisco 3640
using Optional Network V.35TltoTAP Frame Relay Tl to Frame Relay Tl to
Confi2urntion Internet Internet

Timing for deployment, per period, with and without E-Rate fimding is shown in the table
below.

Six Month Period Standard Network Configuration Optional Network Configuration

July I • Dr:cember 31. 1998 95 County IOIlIaS flC1ded 9S County IOlIlaS 6dded to lIennirllll: new T1 hme!day I

Intanet CXlIIileClians

100~ schools u-itioncd to Tl hmc rday
Inu:ma connections

1amiMI.RrYelS IIld modems fielded to e8Cb CDUIIty

300 IlII'IC schools lrWlSitionaIto 512 Kbps hc:tionaI 11
hmc relay Inla'nel conneclions 100cxn-IIrF schools lrInSilioned ID TI 6wne!day

1nlanel CXlIIuleCtions

300 '-Fschools tnnsidoned ID 512 Kbps hctionaI 11
liwne rday In&r:met CXlIIlileCliola

January I -June30. 1999 470 medium schools lI"IIISilioned from ISDN 10 dcdiCllled 125 medium schools lrInSiDoned &om ISDN 10 dediClled
frIclionaI T1connections to county l'OUlaS hclionII TI QJiue::tic:ws 10 county IOUlaS

July 1- Dea:mber 31, 1999 530 medium schools lnnSilioned from ISDN 10 dcdiClled 875 medium schools lrWlSitioncd &om ISDN to dediClled
lhIctionai T1connecuons 10 county l'OUlaS frIclionaI TI connections 10 county l'OUlaS



Six Month P.-iod
July 1 . Oec:ember 31, 1998

January' • June 30, '999

July 1 • December 31,1999

January 1 • June 30, 2000

July 1 • Oec:ember 31, 2000

January 1 • June 30. 2001

July 1· December 31,2001

WIth E-Rfte Func!'!g
County reuters fielded, addras
translltion implenwnt8d

E-mail .rvice fielded, perlUel email opet.ltions

DNS ..,...... fielded

ExtnHer;e and 1Ir;e echools transitioned to
direct Internet connections

Directory IIrvicIs, e.cning and IMlb
hosting ..rvicas ofNred

Medium achoolI begin tranaition

Parlilel .-mail opemions conclude--tlln-nash
DNS entry is redil'8Cbtd

Secondary and t.dcup e-mail ........... fielded
email ..rvice capeble of supporting 100,000 uaerI

Caching .rvica expended

Networ1c news I8rvicas offered

Conclusion of transition of medium lChools

SmaUlChools transitioned

InlItmet bandwidIh upgt'lded u applicable

No change

InlItmet bandwidd'l upgl1lded • appflC8b1e

No change

E-meil.rvice fielded, perallel email
opel'8tlOns begin

PrimIry ONS .......r fielded

Web h<*ing ..rvicIs offered

Secondary DNS fielded to East and W.... TN

Parallel e-mail operations conclude
Cten-nuh DNS anl7y is redil'8Cbtdl

AnyE~ upgraded achooIs tranaition
to~r bandwidth ltItmporlrilyl

E-mail .rvica expanded to SO,OOO users

Any E-Rate upgraded lChools tt'lnsition
to~r bendwidth (temporarilyl

Any E-Rate upgt'lded lChools tranaition to
~rbandwidth (temporlrilyl

Any E-Rate upgraded IChooIs transition to
lower bandwidth ltemporarily)

Ally E-Rata upgt'lded schools tt'lNition to
lower bandwidth (temporlrily)

Any E-Rata upgreded schools transition to
lower bandwidth (temPOrlrily)

TABLE 7.
Capability Fielding Schedule with E-Rate funding versus without E-Rate funding
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3. Centr8' sao,.
Tot" Genei'll seMcea

O8pIIrtment of EnvitOnment 8nd ConaeMltion
1. 8tlle Plrke

DopiP'trnont of Econormc end Community
DeYttopm.nt

,. 85 County ..JoW ProQ...m

Highet Educ8tlon
1. Ten"..... Student AlIII~nceAwardl

Department gf SIIfltt)'
1. Motor Vet\1de Openltlonl

TOTAl

200.000.00
S 2.800,000.00

$ 2,000.000.00

S 2.500.000.00

$ 1.000.000.00

S 1.000,000.00

$ 9,500,000.00

./Any unexpended bellnce of the IPProprtafion mllde to tn, Juvenile Jullice Reform
CommlAion I"IU nat rwert to the genel'lll fund bIIIlnee It June 30, 18i8 and ,. n.flb)'
,..pproprl.1I0 to De expend., In the 1198-99 filQll r-.r.

The apprvpriation for Tenn"Me Student Ae....nce AWl" aha" not exe.ld
$1,000,000.00. It is th. legilt.li"" intenl to provtd_ for Inm. mad. and the IPpropriBtlon Ihan be
l'Iducad to lhe required amount.

The Commillioner of FINlnce Ind Admlntstrltion is luthorlad to allo' Ind transfer .....
8~1 to the IPPropnate experdtUf'I account Wi1nIn each depar1ment, agency or branch of
;ovwnment and 10 adJust author~d poalUona .CQ1rdingly. .",. Commi••oner of Ftnanc;:e and
Admin.tretion '- t&.rther authorlEed to adjullt '.d....1aid 1M depertm.ntel ",\'enu...ccordlngty.

." SECTION 39, The ptOviliorw of thai Hdlon thall bike eIfKt upon becoming 1.-.. the public
welfare requiring It. There la h8feby appropriated from departmental r.venu•• end federal .d Mda
the amoun" h....in.fter-t out:

1981·10 lDHP

CoUf'l SYIt.m
1, Judicial Committeee S 100.000 S 100.000
2. AGmlnlltl'ltlve omce or the Court. $ 200.000 S 200,000

Total Court SyDm $ 3OO,(XX) S 300,000

Otatrict Attorneys General
1. D1ltrlet~Uo~ G......I , 56,200 • e6,700

Commieliona
1. Commaion on Chlld...n Ind Youth S 15.800 S 424.400
2. Tenreen- CorTKtJon. Inltltute $ 18,800 $ 15.000
3. Tenne... Statl MUMum $ ..Q. $ 285,800

Tolet Commi"ion, $ 3Z,"OO S 72~,200

Fmance~Admln.trltlon
1.' Criminal Juetiae Program. $1.787.;00 $ 1,011.800

AgricuIur.
1. FOrNtry $ 149,000 S 172,800

envIronment .nd ConHfVatlon
1. E~tal AAiatanc:e , 160,100 S 180.100
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ATT ACHMENT H

DON SUNDQUIST
GOVERNOR

TENNESSEE

STATE DEPARTMENT OF EDUCATION
6TH FLOOR, GATEWAY PLAZA

710 JAMES ROBERTSON PARKWAY
NASHVILLE, TN 37243-0375

AUG - 7 1998

;=C!_~i1:,:' ,~:0>f~ii..'t~·,~'>' i~~'.~- ~>~:\ .
rt:=:et Cf Tl~ ~t-..~":.~L·':;,'.·

JANE WALTERS, Ph.D.
COMMISSIONER

August 2, 1998

Ms. Deborah Kriete
General Counsel
Schools & Libraries Corp.
1023 15th Street, N.W., #200
Washington, D.C. 20005

Dear Ms. Kriete:

Earlier this year, an unsuccessful bidder for a contract award to provide Internet
services to the K-12 schools in the State of Tennessee filed a protest of this award with you,
and with the Federal Communications Commission. This protest was in the form of a request
that Tennessee K-12 schools (and the successful bidder) be denied access to the Universal
Service fund (USF) on the basis, in major part, that the State ofTennessee had failed to act in
accordance with its own competitive procurement rules, a condition for such USF funding.
Specifically, the unsuccessful bidder, ISIS 2000, has asserted that (i) the State award was "not
consistent with the procurement rules" under which the schools are required to operate, and (ii)
the award was not made by the State to the "most cost-effective supplier". The purpose of this
letter is to advise you that, as the State officials responsible for overseeing the State's actions
which are the subject of the ISIS 2000 protest, we are intimately familiar with the facts and
State laws at issue and each of these assertions has been found by the appropriate State
officials to not have merit, with the State having acted in full compliance with State
procurement law and policy.

As we understand has been detailed to you by the Tennessee Department ofEducation
in lengthy responses to the ISIS 2000 assertions, the contract award to ENA (the winning
bidder) was awarded in "full compliance with the State's procurement rules and regulations" (as
required by both State and USF rules); the award was made to the bidder which offered the



service "most efficiently and effectively" to the Schools (also as required by State and USF
rules); and we believe, the winning bidder, ENA, to be the "most effective and least-cost
supplier", taking into account all factors including price which form a reasonable basis for an
award, under both Federal and State procurement rules (as finally required by State and USF
rules). We understand that the award evaluations, and the records of the State's deliberations
and review procedures, have been made available to you such that a further enumeration of
them is not necessary. Should you wish a further enumeration or additional information,
however, we would be pleased to make it available to you.

The State ofTennessee has been in the forefront of efforts to bring educational
opportunities to children in the K-12 grades through greater access to the Internet and, for this
reason, we have been quite disturbed over the ISIS 2000 protest. Thus, we and our staff have
reviewed at great length the facts and the law at issue here, and we have concluded that all the
State procurement laws and regulations have been fully complied with and that the award was
both proper and as required by law.

Only after this review, did we award the contract, and the Commissioner of Education
approved the filing of an Application for USF support. Please accept this letter as our official
assurance in this regard.

Sincerely,

Jane Walters,
Commissioner of Education

Larry Haynes
Commissioner of General Services

~~~.~~
John Ferguson
Commissioner of Finance & Administration

~~
William Snodgrass
Comptroller of the Treasury



CERTIFICATE OF SERVICE

I, Christine L. Zepka, hereby certify that copies of the foregoing letter were mailed, postage
prepaid, on this 7th day of August, 1998, via fIrst class mail, to the following individuals at
the address listed below:

Magalie Roman Salas
Secretary
Federal Communications Commission
1919 M Street, NW, Room 222
Washington, D.C. 20554

William Kennard, Chairman
Federal Communications Commission
1919 M Street, NW, Room 814
Washington, D.C. 20554

Commissioner Michael K. Powell
Federal Communications Commission
1919 M Street, NW, Room 844
Washington, D.C. 20554

Commissioner Gloria Tristani
Federal Communications Commission
1919 M Street, NW, Room 826
Washington, D.C. 20554

Commissioner Harold Furchgott-Roth
Federal Communications Commission
1919 M Street, NW, Room 802
Washington, D.C. 20554

Commissioner Susan Ness
Federal Communications Commission
1919 M Street, NW, Room 832
Washington, D.C. 20554

Christopher Wright, Esq.
General Counsel
Federal Communications Commission
1919 M Street, NW, Room 614
Washington, D.C. 20554

1

A. Richard Metzger, Chief
Common Carrier Bureau
Federal Communications Commission
1919 M Street, NW, Room 500
Washington, D.C. 20554

Irene Flannery, Esq.
Common Carrier Bureau
Federal Communications Commission
2100 M Street, NW, 8th Floor
Washington, D.C. 20554

Ira Fishman, CEO
Schools & Libraries Corp.
1023 15th Street, NW, #200
Washington, D.C. 20005

Debra Kriete, Esq.
General Counsel
Schools & Libraries Corp.
1023 15th Street, NW, #200
Washington, D.C. 20005

Schools & Libraries Corp.
P.O. Box 4217
Iowa City, IA 52244-4217

Jeffrey S. Linder, Esq.
Wiley, Rein & Fielding
1776 K Street, N.W
Washington, D.C. 20006
Counsel to Education Networks of
America



Ramsey L. Woodworth, Esq.
Robert M. Gurss, Esq.
Rudolph J. Geist, Esq.
Wilkes, Artis, Hedrick & Lane, Chartered
1666 K Street, N.W.
Suite 1100
Washington, D.C. 20006

2

Ckd-:J'~
Christine L. Zep~



Attachment I

Summary of State Review Procedure

1. State Review of the RFP by Comptroller's Office and Office of Finance &
Administration for compliance with state procurement policy and review of cost and
technical point structure.

2. Department of Education review and issuance of RFP.

3. Review and evaluation of proposals by 4 independent reviewers, separately.

4. Review and evaluation of cost proposals (separate from the written technical
proposals) by 4 independent reviewers.

5. Review of all points within RFP structure by Comptroller's Office and Office of
Finance & Administration.

6. Letter of Intent to Award.

7. Two week period for examination by all bidders.

8. ISIS 2000 Protest to the Department.

9. Review by the Department of Protest and rejection.

10. ISIS 2000 Appeal of Department's decision with opportunity for Protest to the State
Contracts Administrative Review Committee, with full hearing of all of the facts by all
parties, including representation by counsel.

11. Find Deadline passed for Appeal of the State's Review Committee in Chancery Court,
which can include injunctions and restraining orders. No Appeal filed by ISIS 2000.

ISIS 2000 participated in all levels up through Item 10, taking advantage of all state review
processes.


